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11 The State charged Keith Phillips with fifty-six counts
of armed robbery, kidnaping, aggravated assault, and attenpted
first degree murder for three robberies that occurred in Tucson
on April 12, 24, and 28 of 1998, and with one count of first

degree murder for the death of Kevin Hendricks that occurred



during the third robbery. The trial court consolidated all
three incidents for a dual jury trial with Phillips’ co-
def endant, Marcus Finch. Phillips’ jury convicted himof first
degree felony and prenmeditated murder, as well as nost of the
non- hom ci de counts. Followi ng a sentencing hearing, Judge
Bernard P. Vel asco sentenced Phillips to death on Decenber 6,
1999. Appeal to this court is automatic and direct when the
court inposes a sentence of death. Ari zona Revised Statutes
(AR S.) 8 13-703.01 (2001). W exercise jurisdiction pursuant
to Article 6, Section 5.3 of the Arizona Constitution, A R S

section 13-4031 and Ari zona Rule of Crim nal Procedure 31.2(b).

l.

A.
12 At 1:15 a.m on April 12, 1998, Dem en Purdy and his
friend Mke sat in their car in the parking | ot of Fanpbus Sam s
on Silverbell and Grant in Tucson. They saw a gold Chrysler
LeBaron convertible driving around the parking | ot. The LeBaron
stopped for a few nonents, left the lot, then returned. Purdy
and M ke left the parking |ot, but when they returned about ten
m nutes |l ater, they noticed the LeBaron parked with its |ights
turned off.

13 Around 1:30 a.m that same day, Marcus Finch and a man



with a bandana covering his nose and mouth entered the Fanous
Sam's on Silverbell and Grant. Wtnesses |ater stated that the
man wi th the bandana was Hi spanic or white while his acconplice
was bl ack. The black man, Finch, carried a sawed-off rifle and
the other man carried a handgun. The robbers ordered the
enpl oyees into the cooler. Wen waitress Shelly Raab saw Fi nch,
she dropped to her knees about one arm s |length away from him
Finch pointed the sawed-off rifle at her chest, said, “CGet in
the cooler, bitch,” and shot her in the chest. Next, Finch
grabbed Raab by the hair and dragged her to the cooler.

14 The robbers held office manager Beverly Rochon at
gunpoint and told her to lead them to the nopney. The man
wearing a bandana put his gun to Rochon’s head and told her she
had ten seconds to give himthe noney or he would put a hole in
her head. Rochon gave himall the noney she could find and went
back into the cooler. The arnmed nen left shortly thereafter.
15 Shelly Raab survived, but the bullet fragnmented her
liver, lung, and stomach, and caused her to | ose her spleen, a
ki dney, and part of her pancreas. Raab’s injuries have |left her
with a permanent |inp and frequent nunbness in her |egs.

B.
16 At 10:30 p.m on April 23, 1998, a man cane into the

Firelight Lounge on Wetnore in Tucson and asked what tinme the



bar closed. Jaim Ramrez Glson, the bartender, told him she
closed at 1:00 a.m Ms. Glson later identified the man as
Phillips. Two hours later, Finch wal ked into the bar and asked
for a Killian's Red beer. When Ms. G | son stepped into the
cooler to get the beer, the sanme man who had asked for the
closing tinme earlier that night wal ked through the front door
with what appeared to be a sawed-off rifle and shouted,
“Everybody on the fucking floor or I'magoing to blow your brains
out.” Ms. G lson tried to hide behind the bar but Finch, who
had a handgun, grabbed her by the hair, dragged her to the cash
register and told her to openit. After taking the nmoney, Finch
dragged her to the nen’s restroom and threw her inside.

17 Meanwhi | e, the robber identified as Phillips took noney
from the custoners and herded them into the wonen's restroom
when he | earned there was no cooler |arge enough to hold them
As patron Bill Glson entered the wonen’s restroom Phillips
shot himonce in the shoul der and once in the back. G lson fel
into the restroom where other patrons assisted him The

robbers left the bar and the police arrived shortly thereafter.

18 Bill G1lson survived, but one of the bullets coll apsed
his right lung. |In addition, he | ost his spleen and part of his

liver and remained in a coma for three weeks.



C.

19 Near mi dni ght on April 28, 1998, Finch wal ked into the
Fanous Sanis |ocated at Cardinal and Valencia in Tucson and
asked Margaret Danron, the bartender, how nuch a Killian’s Red
beer cost. When she answered, he told her he was going back to
his car to get some change. When Finch returned, he sat down at
the bar and ordered a beer. A few mnutes later, a man
subsequently identified as Phillips wal ked through the front
door with a sawed-off rifle and opened fire at the backs of
custoners seated at the bar. Phillips shot Ricardo Herrera in
both arnms and Mario Rodriguez in one arm Finch, armed with a
handgun, suddenly energed from a restroom and told one patron,
“Get down or I’'Il fucking shoot you.” Finch then saw two
custonmers, Preston Juan and Kevin Hendricks, fleeing out the
back door. Finch followed them outside and shot Hendricks in
t he back tw ce.

110 During this conmmotion, Danron and a custoner, Sandra
Sellards, ran into the office and | ocked the door. Sel | ards
took the tel ephone and hid under a desk while she called 911

The man identified as Phillips broke into the office, smashed
t he phone and pointed his gun at Danron’s head. As Danron gave
Phillips the restaurant’s noney, Phillips noticed a video

monitor and told her, “Gve nme the tape, bitch, I'’m going to



fucking kill you.” Although the video canera wasn’t worKking,
Danron gave him the tape and begged him to |eave. Danr on
energed fromthe office thirty seconds after the robbers |eft.
111 Shortly after m dnight on April 28, 1998, Pim County
Sheriff’'s Deputy Jeff Engl ander received a dispatch stating that
shots had been fired at the Fanobus Sam s on Cardinal and
Val encia. \When he arrived at the restaurant’s parking |ot, he
saw a gold Chrysler LeBaron speeding out of the Iot. Englander
pursued the LeBaron until it finally pulled over and stopped.
Engl ander ordered two nmen out of the car and took them into
cust ody. Engl ander identified the car’s occupants as Keith
Phillips and Marcus Finch. I nside the car, Englander found
noney, an enpty gun hol ster on the driver’s side where Finch had
been sitting, and a sawed-off rifle on the passenger side where
Phillips had been seat ed. Deputy Thomas Adduci, who searched
the LeBaron pursuant to a search warrant, found a .38 cali ber
handgun with a live round in the chanmber and three nore in the
magazi ne as well as .22 caliber ammunition.

112 Sonme time after Deputy Englander took Finch and
Phillips into custody, dispatch informed him that a nall
security guard had found a body in the back parking |ot of
Famous Samis. The parties stipulated it was the body of Kevin

Hendri cks. Hendri cks died of two gunshot wounds. One bul | et



entered the right side of Hendricks back, punctured his right
lung, and exited below his collarbone. The other entered the

upper part of the left side of his back and | odged in his |eft

I ung.

D
113 At trial, witnesses fromall three incidents identified
Phillips as one of the two nmen who commtted the robberies.
Furthernmore, the police investigation revealed that Phillips

owned the sawed-off rifle used in all three robberies.

114 Phillips claimed m sidentification as his sol e defense.
He sought to establish this defense through di screpancies in the
victims’ descriptions of the white or Hispanic robber and of the
LeBaron; the absence of his fingerprints at the three | ocati ons;
and sone victins’ failure to identify himfrom a photographic
i neup.

115 Phillips’ jury convicted him of several counts of
attempted nmurder, aggravated assault with a deadly weapon,
aggravated assault with serious physical injury, Kkidnaping,
arnmed robbery, and one count of first degree. The jurors

answer to a special interrogatory indicated they unani nously
found both felony and prenmeditated nurder. Following a
sentencing hearing, the trial court found the State proved

beyond a reasonabl e doubt the exi stence of statutory aggravating



factors wunder A R S. sections 13-703.F.5 (expectation of
pecuni ary gain) and 13-703.F.2 (prior conviction of a serious
of fense).! After finding only one proved mtigating factor, the
court concluded that either of the two aggravating circunstances
was sufficient in itself to outweigh the mtigation.

1.

A.
116 Phillips argues that the counts from the three

robberies should have been severed under State v. |lves, 187
Ariz. 102, 927 P.2d 762 (1996), because the of fenses occurred at
different |ocations and on different days, the gunnen in the
first robbery concealed their faces while the gunnen in the two
subsequent robberies did not, and only the robbers in the third
robbery killed soneone.

117 We have held that even if atrial court errs in denying
a defendant’s notion to sever, the error is harmess “[i]f the
evidence could have been introduced at separate trials (under
Rul e 404(b), Ariz. R Evid.).” 1d. at 109, 927 P.2d at 769.
Rul e 404(b) states that “evidence of other crines, wongs, or

acts is . . . admssible for . . . purposes, such as proof of

! Ariz. Rev. Stat. (A R S.) section 13-703 has been
revised so that the F.5 and F.2 aggravating factors are now
| ocated at sections 13-703.G 5 and 13-703. G 2.
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identity.” Arizona Rules of Evidence (Ariz. R Evid.)

404(Db).
118 Here, Phillips’ sole defense was msidentification.
If Phillips had been tried for each robbery in a separate trial,

the State could have introduced evidence of the other robberies
under Rul e 404(b) for the purpose of proving Phillips’ identity.
Thus, the trial court’s denial of Phillips’ notion to sever,

even if erroneous, constitutes harnl ess error.

B
119 After conducting a Dessureault? hearing, the trial
court admtted the photographic lineup from which w tnesses
identified Phillips. Phillips argues the |ineup was

unnecessarily suggestive and, therefore, the trial court erred
in not excluding the out-of-court and in-court identifications.
W review the trial court’s decision under a clear abuse of
di scretion standard. State v. Atwood, 171 Ariz. 576, 603, 832
P.2d 593, 620 (1992).

120 Because “[l]ineups need not and usually cannot be
ideally constituted . . . the lawonly requires that they depi ct
i ndi vidual s who basically resenble one another such that the

suspect’s phot ograph does not stand out.” State v. Alvarez, 145

2 See State v. Dessureault, 104 Ariz. 380, 453 P.2d 951
(1969).



Ariz. 370, 373, 701 P.2d 1178, 1181 (1985)(citations omtted).
For exanple, a photographic lineup may contain differences in
lighting between the defendant’s photograph and other
phot ogr aphs. State v. Gonzales, 181 Ariz. 502, 509, 892 P.2d
838, 845 (1995).
121 Phillips’ photographic |ineup contains photographs of
six men with |light skin who appear white or Hi spanic. Phillips’
phot ograph, in the sixth position, is taken from a slightly
greater distance than the other photographs. As a result,
Phillips’ head appears somewhat smaller than the heads of the
ot her individuals. The difference between Phillips’ photograph
and the other photographs is slight. Additionally, all of the
phot ographs are taken fromslightly different distances.
122 Because t he di fference between Phillips’ photograph and
t he other photographs does not make Phillips stand out, the
trial court did not abuse its discretion in denying the notion
to suppress. Because the photographic |ineup was not unduly
suggestive, the 1issue whether out-of-court identifications
tainted in-court identifications beconmes noot. See Dessureault,
104 Ariz. at 384, 453 P.2d at 955.

C.
123 The trial court excused three potential jurors, M. C,

Ms. B, and Ms. M after they expressed their views on the death

10



penalty and their ability to serve. Phillips alleges the trial
court excluded the jurors in violation of his right to a fair
trial and an inpartial jury.
124 A trial judge “nust excuse any potential jurors who
cannot provide assurance that their death penalty views will not
affect their ability to decide issues of guilt.” State .
Kayer, 194 Ariz. 423, 432 | 27, 984 P.2d 31, 40 Y 27 (1999).
Here, Ms. B and Ms. Mexpressly stated their views on the death
penalty would affect their verdict. M. C suggested she m ght
deci de issues of guilt independently of her views on the death
penalty, but she could not assure the court of this until she
spoke with her pastor. She could not even tell the court
whet her she could serve if her pastor told her to nake her own
deci sion. Because these jurors did not assure the court their
views would not affect their ability to decide facts 1in
accordance with the law, the trial court did not err.

D.
125 Phillips argues the trial court should have admtted
evi dence t hat anot her individual, Mchael Locklin, conmtted the
first robbery.
126 The proffered third-party cul pability evidence inthis
case allegedly showed that Locklin, an African-American nman

confessed to commtting the first Famous Sami s robbery. Phillips

11



sought to introduce evidence that Locklin had a prior history of
robbery and crim nal behavior, carried a gun, and that w tnesses
identified Locklin with a white man at the Fanobus Sanis on
Silverbell the night before the first robbery. In addition,
Phillips wanted to offer evidence that police searched Locklin's
apartnment after the first robbery and found an enpty .38 cali ber
handgun box.

127 The trial court relied on State v. Fulm nante, 161
Ariz. 237, 778 P.2d 602 (1988), to exclude Phillips’ evidence of
third-party cul pability. In a recent decision, we clarified
Ful m nante’s test for the adm ssion of third-party cul pability
evi dence. See State v. G bson, 2002 W 819107 (Ariz. May 1,
2002) . There, we held that “[t]he appropriate analysis [for
det er m ni ng adm ssibility of evi dence of third-party

cul pability] is found in Rules 401, 402, and 403, Arizona Rul es

of Evi dence.” ld. at *2 q 12. Thus, “[i]nitially, the court
must determne if the proffered evidence is relevant.” |d. at
*2 91 13. In Gbson, we explained that “[t] he proper focus in

determ ning relevancy is the effect the evidence has upon the
defendant’s cul pability. To be relevant, the evidence need only
tend to create a reasonabl e doubt as to the defendant’s guilt.”

ld. at *3  16.

12



128 The evidence Phillips offered was not rel evant because

even if Phillips could have connected Locklin to the first
robbery, evidence that Locklin was the African-American man who
commtted that crime would not excul pate Phillips, who could
have been the white or Hi spanic man involved in the robbery. In
addition, evidence that Locklin commtted the first robbery
woul d not excul pate Phillips for the second and third robberies.
Because Phillips’ proffered evidence did not have a tendency to
create a reasonable doubt as to Phillips’ guilt, the evidence
was not relevant. Thus, the trial court properly excluded
Phillips third-party culpability evidence. See State v. Ring,
200 Ariz. 267, 276 T 32, 25 P.3d 1139, 1148 § 32 (2001) (a trial
court’s exclusion of third-party culpability evidence does not
constitute harnful error if the evidence “would not have
excul pated Defendant for his role in both planning and
conmtting the crines”).
E.

129 After hearing argunent, the trial court admtted a

phot ograph of Phillips holding two guns and wearing a bandana
around his forehead. Phillips asserts the court erred because
t he phot ograph was not relevant. Alternatively, Phillips argues
t he photograph’s prejudicial effect outweighs its probative

val ue.

13



130 Atrial court has “discretion to admt photographs and
will not be reversed absent a clear abuse of that discretion.”
State v. Stuard, 176 Ariz. 589, 602, 863 P.2d 881, 894 (1993).
A court may admt a photograph that is “relevant to an issue in
the case . . . if it helps the jury understand any disputed
i ssue.” | d. If a photograph is relevant but “would tend to
incite passion or inflanme the jury, [its] probative val ue nust
be wei ghed agai nst any unfair prejudice caused by adm ssion.”
| d.

131 Here, the di sputed photograph depicts Phillips hol ding
two handguns. One gun |ooks black and the other appears to be
chrome or silver. At trial, a witness to the first robbery
stated that one of the robbers carried a chrome or silver gun.
The photograph is relevant to whether Phillips commtted the

first robbery because the description of one of the guns used on

Apri | 12 matches one of the guns in +the photograph
Furthernmore, Phillips does not explain how the photograph’s
prejudicial effect outweighs its probative val ue. The trial

court did not err.

F
132 Phillips’ jury unaninmusly convicted him of felony
murder and prenmeditated nmurder. Phillips asserts he cannot be

guilty of the specific intent crime of prenmeditated nurder

14



because he neither intended to shoot or kill Hendricks nor

physi cally shot and killed Hendricks.

133 In Arizona, a person commts preneditated nurder if,
“[i]ntending or knowi ng that [his] conduct wll cause death,
[ he] causes the death of another with preneditation.” A R S. 8§

13-1105. A. 1. To show preneditation, the “state nust prove that
t he defendant acted with either the intent or know edge t hat he
would kill his victim” State v. Miurray, 184 Ariz. 9, 32, 906
P.2d 542, 565 (1995).

134 The St ate does not argue that Phillips intended to kil
Hendri cks. Rat her, the State argues a jury can convict a
def endant of preneditated nurder if the defendant agrees to
commt acrime with another and in the course of commtting that
crime, the defendant’s acconplice commts a nmurder that the
def endant reasonably shoul d have foreseen. Arizona s acconplice
liability statutes do not permt that result.

135 In Arizona, a defendant “is crimnally accountable for
the conduct of [his acconplices]” if he aids those acconplices
in “the comm ssion of an offense.” ARS8 13-303.A3
(emphasi s added). The State interprets section 13-303.A 3 as
maki ng a defendant liable for all acts of an acconplice as | ong
as the defendant aided the acconplice in planning or commtting

any rel ated offense.

15



136 The State’s position ignores the definition of
acconmplice provided by section 13-301.2. That section defines
an acconplice as “a person . . . who with the intent to pronote
or facilitate the comm ssion of an offense . . . [a]ids,
counsels, agrees to aid or attenpts to aid another person in
pl anning or committing the offense.” A R S. § 13-301.2. As the
definition makes clear, a defendant is an acconplice to an
offense only if, intending to aid another in commtting an
of fense, he “[a]ids, counsels, agrees to aid or attenpts to aid
anot her person in planning or commtting the offense.” | d.
(enmphasi s added). For exanple, a defendant who intends to aid
another in commtting a robbery is an acconplice to that
robbery. Under section 13-303.A.3, therefore, the defendant
would be liable for the planned robbery even though the

def endant’ s acconplice actually commtted the robbery.

137 Construing section 13-303.A.3 in a manner that would
hold a defendant |iable for offenses he did not intend to aid
another in commtting, on the other hand, wuld extend

acconplice liability to a defendant who does not even qualify as
an acconplice under section 13-301.2. For exanple, the State’s
construction of section 13-303.A 3 would allow a defendant who
did not intend to aid in an offense to be an acconplice to that

of fense. To avoid this absurd result, we hold that section 13-

16



303.A.3 inposes crimnal accountability on an acconplice
def endant only for those offenses the defendant intended to aid
or aided another in planning or commtting. In this case, if
Phillips did not intend to aid Finch in commtting nurder, he
could not be an acconplice to nurder under the terns of the
statute.

138 Convi cting a defendant of preneditated nurder by way
of the acconmplice liability statute would create other anonal ous
results as well. First, as the State itself conceded during
oral argunent, interpreting acconplice liability as negating the
specific intent requirenment of preneditated nmurder essentially
allows the State to convict a defendant of felony rmurder without
proving all the elements of felony nurder.

139 A felony nmurder conviction requires the State to prove
t hat the defendant, alone or with others, commtted or attenpted
to commt a felony and, “in the course of and in furtherance of”
t hat fel ony, the defendant or anot her person caused the death of
any person. A RS § 13-1105.A 2 (enphasis added). I n
contrast, the State’'s theory using acconplice liability would
permt the State to convict a defendant of first degree nurder
whenever his acconplice commts nurder during the comm ssion of
the underlying offense. That theory would relieve the State

from showng that the defendant’s acconplice commtted the

17



murder in the course of and in furtherance of the underlying
of fense, a showing essential to establish a charge of felony
mur der . The legislature could not have intended such an
anomal ous result.3

140 Furthernmore, by extending acconplice liability to
premeditated nmurder, the State’ s position ignores the specific
intent requirenment of preneditated nurder. As a result, the
State’s construction of section 13-303.A 3 first transforns
acconplice liability into a |esser form of felony nurder and
then conflates felony nurder with premeditated nurder. Arizona
| aw provides no support for the State’s position, which would
elimnate the essential distinction between felony nurder and
prenmeditated nurder. State v. Styers, 177 Ariz. 104, 110-11
865 P.2d 765, 771-72 (1993) (although felony nmurder and
premedi tated nurder are both first degree nurder, a defendant’s
specific intent to kill differentiates preneditated nurder from

felony nurder); see also State v. Walton, 159 Ariz. 571, 584,

769 P.2d 1017, 1030 (1989).

s The State’s argunment al so rai ses due process concerns.
Arizona's felony murder and acconplice statutes do not clearly
give notice that acconplice liability can provide a basis for a
charge of preneditated nmurder. See Lanzetta v. New Jersey, 306
U.S. 451, 452, 59 S. Ct. 618, 619 (1939) (crim nal provisions
must clearly define the conduct prohibited and the puni shnent
authorized to satisfy the notice requirenents of the Due Process
Cl ause) .

18



141 In this case, Phillips acted as Finch’s acconplice for
pur poses of the robberies commtted on April 12, 24, and 28,
1998, because he intended to facilitate and did aid Finch in
commtting those robberies. See AR S. § 13-301.2. Under
section 13-303. A.3, Phillips can be held crimnally accountabl e
for the robberies commtted by Finch. Phillips cannot, however,
be classified as Finch's acconplice for the «crime of
premedi tated nurder because the evidence did not show that he
intended to facilitate or aid in commtting a nurder.?
Accor di ngly, we reverse Philli ps’ prenmedit at ed nmur der
conviction.?®
G
142 Philli ps al so chall enges his fel ony murder conviction.

He argues the State could not have proved fel ony nurder beyond
a reasonabl e doubt because the trial court’s special verdict in
Finch’s case stated that Finch engaged in an act of gratuitous

mur der when he shot and killed Hendricks. Phillips reasons that

4 In State v. Marchesano, 162 Ariz. 308, 315, 783 P.2d

247, 254 (App. 1989), the court of appeals held that a defendant
may be liable for attenpted preneditated nmurder under a theory
of acconplice liability. W disapprove Marchesano to the extent
it conflicts with today’'s hol di ng.

5 Because we vacate Phillips’ prenmeditated rmurder
conviction, we do not address Phillips’ argunent that the trial
court erred in failing to dismss his preneditated nurder
convi ction.
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because Arizona’'s felony nurder statute does not include
gratuitous nmurder, no felony nmurder occurred.

143 To prove felony nurder, the State nust show that the
def endant, acting alone as a principal or with one or nore other
persons, commts or attempts to commt a felony “and in the
course of and in furtherance of the offense or immediate flight
fromthe offense, the person or another person causes the death
of any person.” A R S. § 13-1105.A. 2.

144 Phillips, acting with Finch, commtted a felony. Finch
shot and kill ed Hendricks during the course of that felony so he
and Phillips could successfully conplete the robbery w thout
det ecti on. Because the State denonstrated that Phillips
commtted a felony and that Hendri cks was nurdered in the course
of and to further that felony, the evidence at trial sustains

Phillips’ felony murder conviction.

H
145 Phillips clainms the prosecutor’s all egedly inflammtory

and i nproper statenents violated his right toa fair trial. The
trial court denied Phillips’ motion for mstrial based on

prosecutorial m sconduct. Phillips did not object to the

20



prosecutor’s allegedly inflammtory statements during closing
argument s.

146 W will not disturb a trial court’s order denying a
motion for mstrial based on prosecutorial m sconduct absent a
cl ear abuse of discretion. State v. Lee, 189 Ariz. 608, 616,
944 P.2d 1222, 1230 (1997). We consider whether the
prosecutor’s statenments “called jurors’ attention to matters the
jury was not justified in considering in determning its

verdict” and “the probability that the jurors were in fact

i nfluenced by the remarks.” |d.
147 Phillips nmoved for mstrial because the prosecutor’s
opening argunents referred to Phillips’ actions as terrorizing;

described victims as cowering, hiding, and praying to God
Al m ghty; and stated that Phillips appeared outraged, beyond
control, and absolutely terrifying. The prosecutor’s statenents
did not call jurors’ attention to matters the jury could not
consi der because Phillips’ actions and state of mnd were
relevant to the <charges against him Mor eover, if the
prosecutor’s statements constituted inproper opening remarks,
they sinply repeated witness testinmony regarding those sane
facts. Thus, the trial court did not abuse its discretion in

denying Phillips’ notion for mstrial.
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148 Because Phillips did not object to the prosecutor’s
statenments during closing argunents, we review for fundanenta
error only. State v. Valdez, 160 Ariz. 9, 13-14, 770 P.2d 313,
317-18 (1989). Fundanmental error “goes to the heart of the
defendant’s case or takes from him a right essential to his
def ense.” Id. Phillips clains the State violated his rights
when the prosecutor stated that several pieces of evidence
offered by the defense were “one way of trying to confuse you
about the issues in this case,” and again when the prosecutor,
in tal king about a defense quotation from a book called Basic

Trut hs, described “some irony there perhaps in terns of what the

defense is based on.” Nei t her of these statenments goes to
Phillips’ defense, which is based on msidentification. The
trial court’s denial of Phillips’ nmotion for mstrial did not

constitute fundanental error

.

A.
149 The death penalty may not be inposed for a felony
murder conviction “unless the defendant was a maj or partici pant
in the underlying felony and acted with reckless disregard for
human life.” State v. Nordstrom 200 Ariz. 229, 256 § 94, 25

P.3d 717, 744 Y 94 (2001) (citing Tison v. Arizona, 481 U.S
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137, 158, 107 S. Ct. 1676, 1688 (1987); Enmund v. Florida, 458
Uus 782, 797, 102 S. Ct. 3368, 3377 (1982)). In its specia
verdict, the trial court stated that although Phillips did not
fire the gun that killed Kevin Hendricks, he substantially
participated in the underlying felonies and showed a reckless
indifference to human life. Because Phillips not only fully
participated in planning and carrying out the April 28 robbery
but also indiscrimnately fired into a group of custoners at the
Fambus Sams restaurant, the trial court correctly found the

Ennund/ Ti son factors satisfied.

B.
150 Phillips asserts the trial court inproperly considered
victiminpact statements in preparing its special verdict. W
di sagr ee.
151 Absent indication to the contrary, we presune that a

trial court considered only evidence properly related to its
sentenci ng decision. State v. Clabourne, 194 Ariz. 379, 390, ¢{
53 983 P.2d 748, 759 { 53 (1999). Although a trial court may
not consider victiminpact statenments for purposes of finding
aggravation, a court may consider such statenments to “rebut the
defendant’s mtigation evidence.” State v. Mann, 188 Ariz. 220,

228, 934 P.2d 784, 792 (1997).
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152 In its special verdict, the trial court explicitly
noted that it did not consider any presentence report or victim
i mpact information with respect to the aggravating factors.
Furthernmore, nothing in the trial court’s sentencing menorandum
suggests it considered victiminpact statenents when finding the
aggravators.
C.

153 Phillips challenges the court’s finding with respect
to aggravating factors. First, Phillips argues the trial court
erred in finding he commtted Hendricks’ nurder for pecuniary
gai n because he did not physically kill Hendricks.

154 When a defendant commits nurder “as consideration for
the receipt, or in expectation of the receipt, of anything of
pecuni ary value,” the court shall consider this an aggravating
circunstance. A R S. 8§ 13-703.F.5 (2001). 1In State v. Sansing,
200 Ariz. 347, 353 § 13, 26 P.3d 1118, 1124 T 13 (2001), we held
that “[a] nmurder commtted in the context of a robbery or
burglary is not per se notivated by pecuniary gain. Rather, we
reserve the death penalty for murders commtted during a robbery
or burglary for those cases in which the facts clearly indicate
a connection between a pecuniary notive and the killing itself.”

Furthernore, “[w]hether the needed connection exists between
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expected pecuniary gain and the notive for killing involves a

hi ghly fact-intensive inquiry.” Id. at 354 f 15, 26 P.3d at
1125 9 15.
155 The trial court correctly found F.5 because Phillips’

expectati on of pecuniary gain and the nurder of Hendricks are
clearly connected. Specifically, Phillips’ desire for npney
caused himto fire into a bar full of people, and hearing shots
fired in the restaurant resulted in Hendricks escape attenpt.
Finch foll owed and shot Hendricks to permt himand Phillips to
obtain and keep the robbery proceeds. Accordingly, we affirm
the trial court’s F.5 finding.

156 Second, Phillips asserts the trial court erred in
finding the F.2 aggravator because the <court considered
convictions fromthe third robbery. An aggravating circunstance
exi sts when “[t]he defendant was previously convicted of a
serious offense, whether preparatory or conpleted.” A R S. 8
13-703.F. 2. (2001). Convictions for crimes consolidated for
trial purposes with the nurder charge satisfy F. 2. State v.
Gretzler, 135 Ariz. 42, 57, 659 P.2d 1, 16 (1983). Convictions
which arise fromthe sane set of events as the nurder charge,
however, shoul d not be consi dered when determ ning the exi stence

of the F.2 factor. ld. at 57 n.2, 659 P.2d at 16 n. 2.
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157 In finding F.2, the trial court considered Phillips’
convictions fromthe Fampbus Sanis on Silverbell, the Firelight
Lounge, and the Fanpbus Sam s on Valencia. Wile the trial court
correctly considered Phillips’ convictions fromthe first two
robberies, it erred inrelying on the convictions fromthe third
robbery. Phillips’ twenty-five convictions for arned robbery,
ki dnapi ng, and aggravated assault from the first and second
robberies, however, satisfy F.2. In addition, Phillips had been
convicted of armed robbery and aggravated assault in Septenber
1998 for a robbery he commtted on April 26, 1998. Therefore,
the trial court’s F.2 finding is supported.
D.

158 Phillips asserts the trial court erred in not finding

or not giving adequate wei ght to several mitigating factors. W
di sagr ee.
1
159 The trial court rejected Phillips’ claimthat his use
of crack cocaine on the night of the third robbery, a history of
substance abuse, and a difficult childhood significantly
inmpaired his capacity to appreciate the wongfulness of his
conduct .

160 A statutory mtigating factor exists when “[t]he
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def endant’s capacity to appreciate the wongfulness of his
conduct or to conformhis conduct to the requirenments of | aw was
significantly inpaired, but not so inpaired as to constitute a
defense to prosecution.” A R S. 8 13-703.G 1 (2001).¢ Here
Phillips’ video-taped confession, taken no nore than two hours
after his arrest, does not denonstrate any inpairnment. Rather,
the video depicts Phillips clearly and coherently answering
guestions regarding all three robberies. Additionally, Phillips
told officers he did not use drugs during the third robbery even
t hough he had been wusing drugs since the first robbery.
Mor eover, unsubst anti at ed, sel f-reported dr ug use is
insufficient to establish this mtigating factor. State v.
Poyson, 198 Ariz. 70, 80 T 33, 7 P.3d 79, 89 T 33 (2000)
Because Phillips presented m ni mal evidence that he was using
crack cocaine when he conmmtted the third robbery and no
evidence he was inpaired during the third robbery, the trial
court did not err.

161 Simlarly, although Phillips presented evidence of
substance abuse and a difficult childhood, he did not offer any

evi dence that these factors caused himto commt the robberies.

6 A.R S. section 13-703.G. 1 is now found at section 13-
703.H. 1. (Supp. 2001).
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See State v. Jones, 188 Ariz. 388, 400, 937 P.2d 310, 322 (1997)
(holding a history of substance abuse is not mtigating unless
t he defendant proves the drug usage inpaired his ability to
appreci ate the wrongful ness of his conduct); Cl abourne, 194
Ariz. at 387 § 35, 983 P.2d at 756 Y 35 (holding a difficult
chil dhood is not mtigating unless the defendant can “link his
fam |y background to his murderous conduct or to otherw se show
how it affected his behavior”). The trial court did not err in

rejecting this mtigating factor.

2.
162 Phillips asserts his minor participation in Hendricks’
death as a mtigating factor. The evidence at trial, however,
showed that Phillips initiated the third robbery by opening fire
into a bar full of patrons. Hendricks fled as a result of
Phillips” firing, and Finch shot and killed Hendri cks because he
tried to escape. Because Phillips’ actions recklessly
endangered human life, the trial court correctly found m nor

partici pation unproven.

3.
163 The trial court also rejected Phillips’ age as a
mtigating circunstance because although Phillips was only 20
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years old when he committed the robberies, he acted in an

experienced, determ ned, and deliberate nmanner.

164 I n considering age as a mtigator, atrial court should
consider a defendant’s |evel of intelligence, maturity,
participation in the murder, and crim nal history. ld. at 386

T 28, 983 P.2d at 755 | 28. Additionally, “average |evel of
intelligence” and “major participa[tion] inthecrime . . . have
tended to wei gh against age as a mitigating circunmstance.” |d.
at 386 1 29, 983 P.2d at 755 | 29.

165 Phillips does not dispute that he possesses average
intelligence. Mre inportantly, he substantially participated
in the crime, not only by opening fire into Fanpbus Sam s but
al so by planning the robberies and providing the weapons and

vehicle for the robberies. We affirmthe trial court’s finding.

4.
166 Phillips argues the trial court erroneously rejected

fam lial responsibility as a mtigator because he |ived with and

supported his wife and two adopted stepdaughters.

167 The only testinmony regarding Phillips relationship
with his wife and daughters came from Chess Sexton, Phillips’
not her’s fornmer husband, and Cecelia Dexter, Phillips’ adoptive
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not her’s nother. Sexton sinply stated he thought Phillips was

close to his wife and stepdaughters. Likew se, Dexter, who had

never met Phillips’ wife or children, stated she had received a
Christmas card from Phillips depicting his wfe and
st epdaughters. Phillips’ wife did not testify that he assumed

famly responsibility. The trial court did not err.

5.
168 The trial court rejected famly support as a mtigator
because al t hough Phillips proved he enjoys the |l ove and support

of his famly, his famly's love and his |love of them did not
keep hi mfrom engagi ng i n nurderous conduct. Famlial support,
alone, is insufficient to overcome aggravation. See State v.
Ri enhardt, 190 Ariz. 579, 592, 951 P.2d 454, 467 (1997). Thus,
the trial court did not err.
6.

169 Phillips argues he proved renorse when he delivered an
apol ogetic statenment to the victinms and victins’ famlies at his
aggravation and mtigation hearing. The trial court, however,
did not find renorse.

170 “Where the trial judge disbelieves a defendant’s
statenents claimng renorse, the circunstance is generally not

est abl i shed.” State v. Schackart, 190 Ariz. 238, 253-54, 947
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P.2d 315, 330-31 (1997). Because the trial court observed
Phillips throughout his trial and sentencing, we affirm its

finding that this mtigator was unproven.

7.
171 Inits special verdict, thetrial court stated it woul d
not consider Phillips’ felony murder conviction as a mtigating

factor because the jury unanimously found the defendant guilty

of first degree preneditated nurder in addition to felony

mur der . Because we reverse Phillips’ preneditated nurder
conviction today, we consider whether Phillips’ lack of intent
to kill is a mtigating factor.

172 A felony nurder verdict’s mtigating potential is

of fset by a defendant’s “major participation in the planning and
execution of the crine.” State v. Dickens, 187 Ariz. 1, 25, 926
P.2d 468, 492 (1996). Phillips acted as a major participant in
t he pl anni ng and execution of the three robberies culmnating in
the death of Kevin Hendricks. Therefore, we give no weight to
Phillips’ felony nurder conviction as a mtigating factor.
E

173 Phillips also argues the trial court did not consider
his statutory mtigating factors as nonstatutory mtigators

because the special verdict does not discuss Phillips’ history

31



of substance abuse, his difficult childhood, his alleged m nor

participation, and his age as nonstatutory mtigating factors.

174 Atrial court’s special verdict need not be “a | aundry
list of findings on every nuance or every issue raised by a
defendant.” State v. Kiles, 175 Ariz. 358, 369, 857 P.2d 1212,

1223 (1993). Rat her, the trial court need only consider the
evi dence and resolve the rel evant factual issues. |d. Because
the only support for Phillips argunent is that the trial court

di d not discuss statutory mtigators as nonstatutory mtigators,

we find no error.

F.

175 Phillips next <claims the trial court inproperly
consi der ed Finch's confession during hi s sent enci ng.

Specifically, Phillips states the trial court erred when it

adopted as proven beyond a reasonable doubt certain factual

statenments, which Phillips alleges were derived from Finch's
confession, set forth in the State' s sentencing nenorandum

Phillips also argues that the trial court considered Finch's
statements when concluding that Phillips provided the car, guns,

and inmpetus to start the last round of robberies, kidnapings,

and aggravated assaults.
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176 Phillips fails to denonstrate that the trial court

considered Finch’s statenments when it incorporated the State’s

sentenci ng menorandum into its special verdict and found that

Phillips provided the car, guns and inpetus to commt the third
robbery. Phillips’ video-taped confession contained all the
factual information Phillips clainms the trial court derived from

Finch's confession. W find no error.
G

W77 The trial court relied on Phillips prior felony
convictions from the robbery he commtted alone on April 26,
1998, to enhance his non-hom cide convictions fromthe Apri
12, 24, and 28 robberies. Phillips argues that because he was
not convicted of the April 26 robbery until after he had
conmmtted the April 12, 24, and 28 robberies, the trial court
coul d not use the April 26 convictions.

178 We have previously rejected this argument. Atria
court may use a prior felony conviction for enhancement purposes
whenever “the conviction on the prior offense . . . precede[s]
the conviction on the present offense.” State v. Thonpson, 200
Ariz. 439, 441 Y 6-7, 27 P.3d 796, 798 ¢qY 6-7 (2001).
Phillips’ convictions from the April 26 robbery were entered

before his convictions for the April 12, 24, and 28 robberi es.
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Thus, the trial court correctly concluded that Phillips’ April
26 convictions constituted historical prior felonies for
pur poses of enhancing the non-hom cide sentences stenm ng from
the April 12, 24, and 28 robberi es.

H
179 Recogni zing that the Ninth Circuit Court of Appeals
uphel d dual juries in Lanbright v. Stewart, 191 F.3d 1181, 1186
(1999), Phillips argues that the trial court’s use of dual
juries violated his constitutional rights.
180 A trial court has discretion to use dual juries.
Hedl und v. Sheldon, 173 Ariz. 143, 145, 840 P.2d 1008, 1010
(1992). Furthernore, the use of dual juries is “not inherently
prejudicial” to the defendant. 1d. Because Phillips fails to
denonstrate that the trial court’s use of dual juries violated
his rights, we find no error.

I V.
181 The trial court correctly found the F.5 and F.2
aggravating factors in this case. Phillips’ only proven
m tigation consisted of the support he receives fromhis fam|ly.
| ndependently considering those factors, we conclude the

aggravating circunstances far outweigh the mtigators.
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V.
182 Phillips states that he joins Finch' s argunents on
the trial court’s reasonabl e doubt instruction,’” on Apprendi
v. New Jersey, 530 U. S. 466, 120 S. Ct. 2348 (2000), on
pecuni ary gain, and on issues raised to avoid preclusion. W
reject those argunents for the reasons set forth in State v.
Finch, _ Ariz. __, _ P.3d ___ (2002).

Vi .
183 For the foregoing reasons, we reverse Phillips’

conviction for prenmeditated nurder and affirm his remining

convi cti ons and sentences.

Rut h V. McGregor, Vice Chief Justice

CONCURRI NG

Charles E. Jones, Chief Justice

7 See State v. Portillo, 182 Ariz. 592, 898 P.2d 970
(1995).
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Stanley G Fel dman, Justice

Thomas A. Zl aket, Justice (Retired)

Edward C. Voss, Judge*

*Pursuant to Ariz. Const. Article VI, Section 3, the
Honor abl e Edward C. Voss, Chief Judge of the Court of Appeals,
Di vi sion One, was designated to sit on this case.

36



	No. CR-99-0296-AP
	page 4
	page 8
	page 12
	page 16
	page 20
	page 25
	page 29
	page 33
	CONCURRING:

